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Wes Brickner

800 Oro Terrace

San Pedro, CA  90731-2936

(310) 519-0314

July 4, 2006

SENT VIA CERTIFIED MAIL

Mr. Rosendo Cuevas, Regional Administrator

Veterans’ Employment and Training

71 Stevenson Street, Suite 705

San Francisco, CA  94105-2999

(NO PHONE NUMBER LISTED ON GOVERNMENT CORRESPONDENCE)

RE:
YOUR LETTER DATED JUNE 20, 2006

Based on the contents of your letter to me, dated June 20, 2006, and combined with your comments, your suspect interpretation of the law and evaluation of the alleged and dubious investigation of my “new” and substantive material evidence and facts; it is clear that you are extremely confused about the facts, the law and the issues of my claim. 

In addition, it is evident that your alleged and dubious investigation was superficial and cursory, at best, and bordering on nonexistent, as it did not address any of the issues or questions I requested answers to in my April 25, 2006 letter.  You intentionally, knowingly, willingly and willfully concealed, distorted and ignored an overwhelming amount of “newly” supportive documents of substantive material evidence and facts.

Your confusion must be based on the fact that: 1) you were not assigned to investigate my claim; 2) you did not review my evidence; and, 3) you received second hand information from the primary investigator, Mr. Beadle.  

Your bias and perfidious attitude is evident from your April 19, 2006 email which contained a very snide comment regarding my claim - which I brought to the attention of your superiors – and thus, probably played a role in your addressing my investigation instead of Mr. Beadle.

Why did Mr. Beadle not write to me with his evaluation since he was the primary investigator assigned by VETS to consider my claim?

Why was I not provided with the answers to the seven (7) specific requests of evidence regarding my claim as I requested in my April 25, 2006 letter to investigator, Mr. Beadle? 

I will now attempt to clarify your extreme confusion.

I would first like to address the fact that USERRA and all of the prior laws relating to veterans’ rights were enacted by Congress to protect those who take time from their lives to serve their country.  

The U.S. Supreme Court, along with the courts of the land, have found, supported and constantly ruled that the legislation of veterans’ laws shall be liberally construed for the benefit of the veteran.  

The U.S. Supreme Court further states that no practice of employers or agreements between employers and unions can cut down the service adjustment benefits which Congress has secured the veteran under the Act. 

III. Prior Laws and Interpretation

    USERRA was enacted in part to clarify prior laws relating to the reemployment rights of service members, rights that were first contained in the Selective Training and Service Act of 1940, 54 Stat. 885, 50 U.S.C. 301, et seq. USERRA's immediate predecessor was the Vietnam Era Veterans' Readjustment Assistance Act of 1974, 38 U.S.C. 2021-2027 (later recodified at 38 U.S.C. 4301-4307 and commonly referred to as the Veterans' Reemployment Rights Act ``VRRA''), which was amended and recodified as USERRA.

In construing USERRA and these prior laws, courts have followed the 

Supreme Court's admonition that:

   This legislation is to be liberally construed for the benefit of those who left private life to serve their country in its hour of great need. * * * And no practice of employers or agreements between employers and unions can cut down the service adjustment benefits which Congress has secured the veteran under the Act.

See Fishgold v. Sullivan Drydock and Repair Corp., 328 U.S. 275, 285 (1946), cited in Alabama Power Co. v. Davis, 431 U.S. 581, 584-85 (1977); King v. St. Vincent's Hosp., 502 U.S. 215, 221 n.9 (1991). The Department intends that this interpretive maxim apply with full force and effect in construing USERRA and these regulations.

It is apparent that VETS and its investigators do not liberally construe the law, their investigations, their evaluations and their decisions in compliance with the law and the liberal doctrine of the U.S. Supreme Court and the courts of the land.  Therefore, the VETS perfidious attitude and nature combined with their illegal, actions, behavior and conduct is contrary to and in violation of laws, rules and regulations.

I filed “new” USERRA Claim, No. 09-CA-2006-00028-10-V, on February 20, 2006.  

I filed this “new” claim based on, and in light of, the newly amended provisions of USERRA - which came into effect on January 18, 2006 - and due to the discovery of new evidence and current violations by my employer.  I filed this “new” claim after speaking with, and on the advice of, numerous individuals in VETS national office.

As you know there is no “Statute of Limitations” under these veteran laws. 

My previous VRRA Claim, No. 92-00191(30), with the DOL-LMSA/VETS was closed and is only relevant in the context of demonstrating the fact that no investigation was performed by LMSA or VETS; which is in violation of laws, rules and regulations.  

In accordance with legal standards and the law; the initial DOL-LMSA/VETS investigation is void, facially void and void ab initio.

I base this on these critically significant facts of their investigation: 

1) They never contacted my employer;

2) They never confirmed whether my employer had in place (which they did not) and was carrying out the written Veterans’ laws required under VRRA and USERRA and their implementing regulations (which they were not); and

3) They never inquired if my employer had any provisions regarding VRRA or USERRA within their collective bargaining agreement (which they did not).

When my case was closed, I was able to receive a copy of my case file under the Freedom of Information Act (FOIA).  There is no evidence in my case file which suggests, supports or demonstrates that the LMSA/VETS investigators ever investigated or confirmed any of these three facts listed in the previous paragraph.

Since my case was closed and the investigation by LMSA/VETS is “void” based on law, the only relevancy of the investigation is; that no investigation was performed and I was denied my veterans’ rights, denied my due process and was discriminated and harmed by LMSA/VETS’s illegal actions of malfeasance and nonfeasance.

This is a critically significant fact and one of the many examples of my “newly” supportive documents of material evidence and facts which the current investigator, Mr. Beadle, and you, have intentionally, knowingly, willingly and willfully concealed, distorted and ignored.   

These facts render the previous investigation to be “void” under law, contrary to law and in violation of laws, rules and regulations.  Therefore, any and all decisions, evaluations and interpretations of law, by LMSA, VETS, John Nangle or the Department of Justice - which are based on a cursory, incomplete, illegal, fraudulent, “sham” and “void” investigation - are purely academic, deprived of practical significance and thus, moot. 

You state in your letter that VETS has no authority to override or reverse a “no merit” determination made by the DOJ.  Since the previous investigation, by LMSA/VETS, is “void” by law; as summarized above, then the DOJ’s decision and all other decisions - which are based on the illegal, “sham” and “void” investigation - are also moot.  

However, VETS has the authority and jurisdiction to consider all of my evidence in both files as a “new” claim, as well as, to consider the initial “sham” and fraudulent investigation by LMSA/VETS and its relevancy to, and impact on, my “new” claim.  The initial “sham”, illegal and “void” investigation, by LMSA/VETS, is the main and significant point of my “new” supportive documents of material evidence and facts.   

Therefore, the “new” claim, which I filed online February 20, 2006, should be considered as a completely “new” claim which demands - in the interest of justice - a new, complete and thorough investigation; as required by law.  

The “new” investigation should consider all of the evidence which I have provided to VETS.  In addition, the “new” investigation should consider the relevancy of the “void” investigation and the total effect it had on my claim, my rights and the damages I have incurred, sustained and suffered.

I disagree with your assessment that there is no “new” evidence and that it would not substantiate further violations of USERRA.  There is an overwhelming amount of material evidence and facts which, once again, you have intentionally, knowingly, willingly, and willfully concealed, distorted and ignored.

You claim that I address issues involving the OFCCP and you state that it is outside the jurisdiction of VETS.  You are wrong and I disagree with your assumption.  Apparently, you are not very well informed about your own authority and jurisdiction and the laws which connect, link and overlap with VETS and the OFCCP.

USERRA’s immediate predecessor is the Vietnam Era Veterans’ Readjustment Rights Act of 1974 (VEVRAA) which is under the authority and jurisdiction of the OFCCP.  This can be confirmed if you check under “Prior Laws and Interpretation” of the newly amended provisions of USERRA, 20 CFR Part 1002.  

III. Prior Laws and Interpretation

    USERRA was enacted in part to clarify prior laws relating to the reemployment rights of service members, rights that were first contained in the Selective Training and Service Act of 1940, 54 Stat. 885, 50 U.S.C. 301, et seq. USERRA's immediate predecessor was the Vietnam Era Veterans' Readjustment Assistance Act of 1974, 38 U.S.C. 2021-2027 (later recodified at 38 U.S.C. 4301-4307 and commonly referred to as the Veterans' Reemployment Rights Act ``VRRA''), which was amended and recodified as USERRA.

Also, under VEVRAA (OFCCP), Section 60-250.61, it states: “…Complaints may also be submitted to the Veterans’ Employment and Training Service of the Department of Labor directly… such parties will assist veterans in preparing complaints, promptly refer such complaints to OFCCP, and maintain a record of all complaints which they receive and forward.  OFCCP shall inform the party forwarding the complaint of the progress and results of its complaint investigation.”

Another duty and responsibility VETS and OFCCP have failed to perform for veterans.

My numerous references to the OFCCP were to demonstrate and provide evidence of the identical systemic patterns and practices of perfidious and illegal actions, behavior and conduct shared and employed by both VETS and the OFCCP, as noted by Federal Court Judge, David V. Kenyon.  

This is another example of my “new” supportive documents of material evidence and facts which the current investigator, Mr. Beadle, and you, have intentionally, willingly and willfully concealed, distorted and ignored.  

This is a prime example of one of the many systemic patterns and practices which VETS, its investigators and you have employed for decades when dealing with veterans, nationwide, and their investigations.

The following is a summary of some of the many systemic patterns and practices employed by both VETS and the OFCCP.  This is what veterans, nationwide, have experienced - as documented on our website - and what future veterans will have to endure and hope to overcome in order to secure their veterans’ rights from VETS and the OFCCP.

VETS and the OFCCP count on attrition.  VETS and the OFCCP believe and hope that veteran complainants will become frustrated with VETS’s and the OFCCP’s malfeasance and nonfeasance and give up and go away or eventually just die, over time, while waiting for VETS and the OFCCP to do their job.  

Veteran complainants have had to endure these intentional delay tactics and ploys of VETS and the OFCCP over numerous years and some over decades.  These delays are done intentionally, knowingly, willingly and willfully.  

These tactics and ploys to delay and frustrate complainants include the following methods: 

1) “Stonewalling” – failure to respond, in a reasonable amount of time (If at all), to complainants about their complaints; 

2) Denying the merit of complaints by distorting material evidence and facts provided by complainant or knowingly deny the merit of complaints based on VETS’s and the OFCCP’s erroneous interpretations of their respective jurisdictional laws; 

3) Losing, misplacing or outright destroying complaints illegally; 

4) Performing the “paralysis of analysis” over the alleged “lack of jurisdiction” ploy or some other erroneously, fraudulent legal interpretation by VETS or the OFCCP; and, 

5) Shifting the investigations and files of complaints from one of the local, district, area, regional and national offices to another office in order to further delay or lose complaints in the “bureaucratic red tape shuffle”.  

VETS and the OFCCP utilize these tactics and ploys in order to circumvent the law, to discriminate against veterans and to deny them their rights under VRRA, USERRA and VEVRAA; which is a violation of laws, rules and regulations.  

I have personally suffered and endured all of these systemic patterns and practices of illegal actions which have been perpetrated on me, with impunity, by both VETS and the OFCCP, over the past thirty-five (35) years.

I further disagree with your finding that no new or material evidence was provided to substantiate the allegations contained in my “new” claim since July 26, 1993. 

The following EXHIBITS, contained in my binder of “new” evidence, are: 1) new; 2) not contained in my VRRA Claim No.92-00191(30) file (as you stated in your letter); and, 3) substantiate “new” material evidence and facts of additional discrimination, retaliation and denial of my veterans’ rights by my employer, since July 26, 1993.

These EXHIBITS, of “new” material evidence and facts since July 26, 1993, are: numbers 1, 4, 6, 7, 8, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26 and 27.

Apparently, you and Mr. Beadle ignored these “new” and “additional” supportive documents of material evidence and facts.  I believe this was done intentionally, knowingly, willingly and willfully; as demonstrated above as one of your illegal practices.

All of these EXHIBITS should be reviewed again and given the proper consideration they warrant. 

You erroneously state in your letter that many of my documents address issues involving the OFCCP.  It is true there are some references to VEVRAA (OFCCP), but only to demonstrate the identically illegal actions perpetrated by my employer, VETS and the OFCCP in denying my veterans’ rights under VRRA, USERRA and VEVRAA.

The majority of the EXHIBITS, documents and issues which I address - in my binder of “new” evidence - are in relation to VRRA/USERRA and the denial of these benefits by my employer under their collective bargaining agreements, their newly adopted “Discrimination” Policy (Ex. #6)  and their newly adopted “USERRA” Policy (Ex. #7).

My thirteen (13) page cover letter does offer an overwhelming amount of material evidence and facts which documents the failure of VETS and the OFCCP to investigate properly, provide technical assistance and to protect and secure my veterans’ rights under their respective authorities and jurisdictions.

You erroneously state that “Discrimination” under USERRA is, by definition, disparate treatment between veterans and non-veterans.  I am informed and believe you are wrong in your interpretation. 

Subpart B--Anti-Discrimination and Anti-Retaliation

Protection From Employer Discrimination and Retaliation

    USERRA prohibits an employer from engaging in acts of discrimination against past and present members of the uniformed services, as well as applicants to the uniformed services. 38 U.S.C. 4311(a). The anti-discrimination prohibition applies to both employers and potential employers. No employer may deny a person initial employment, reemployment, retention in employment, promotion, or any benefit of employment based on the person's membership, application for membership, performance of service, application to perform service, or obligation for service in the uniformed services. USERRA also protects any person who participates in an action to protect past, present or future members of the uniformed services in the exercise of their rights under the Act. The Act prohibits any employer from discriminating or taking reprisals against any person who acts to enforce rights under the Act; testifies in any proceeding or assists a statutory investigation; or exercises any right under the statute pertaining to any person. 38 U.S.C. 4311(b). A person is protected against discrimination and reprisal regardless whether he or she has served in the military.

Your veteran, non-veteran interpretation does not appear in the above section of 20 CFR 1002 Subpart B – Anti-Discrimination and Anti-Retaliation.

However, 20 CFR 1002 Subpart B – Anti-Discrimination and Anti-Retaliation does support all of my claims and contentions which are contained in the documents of my binder of “new” material evidence and facts.

In accordance with legal standards, the law and under the definition of discrimination; the concept of “disparate” or “differential treatment” is defined as: ‘a failure to treat all persons equally when no reasonable distinction can be found between those favored and those not favored’.
It is my belief that your interpretation of 20 CFR 1002 Subpart B – Anti-Discrimination and Anti-Retaliation is wrong.  I disagree with your interpretation and I am informed and believe that all veterans must be treated equally under the ACT and under the legal standards of law; without discrimination or retaliation.

However, all of the documents of material evidence and facts which substantiate “disparate” or “differential treatment”, in my binder of “new” evidence, support the fact that all of these acts are acts of discrimination and retaliation for filing grievances requesting my veterans’ rights and, thus, are violations under 20 CFR 1002 Subpart B.  

This is also a violation under my employers newly adopted USERRA Policy’s ‘Statement of Non-Retaliation’ provision, which states, “The ILWU and PMA prohibit discrimination or retaliation against anyone because of their past, current or future Uniformed Services Leave, or for bringing a complaint or participating in proceedings under USERRA or applicable state statutes”.  

Even if your veteran, non-veteran disparate treatment interpretation is correct then I offer the following as evidence of disparate treatment, differential treatment, discrimination and retaliation based on your veteran and non-veteran interpretation.

My employer discriminated and retaliated against me, a veteran, and not non-veterans -given the fact that I was equal to or more qualified in seniority than non-veterans - by: 

1) Failing to hire me, a veteran, while hiring non-veterans;

2) Failing to crane train me, a veteran, while crane training non-veterans;

3) Failing to transfer me, a veteran, to Marine Clerk while transferring non-veterans to Marine Clerk;

4) Failing to promote me, a veteran, to foreman while promoting non-veterans to foreman;

5) Failing to provide me, a veteran, with Health, Welfare and Pension benefits while providing non-veterans Health, Welfare and Pension benefits; 

6) Failing to grant me, a veteran, reasonable accommodation for my disabilities while granting non-veterans reasonable accommodation for their disabilities; and,

7) Failing me, a veteran, by refusing to properly process my grievances and my Section 13 “Discrimination” grievances through the grievance machinery in accordance with the provisions of their collective bargaining agreements, while properly processing the grievances and the Section 13 “Discrimination” grievances through the grievance machinery in accordance with the provisions of their collective bargaining agreements for non-veterans. 

The majority of EXHIBITS, in my binder of “new” evidence, are documents of material evidence and facts which: 1) substantiate the discrimination and retaliation against me, a veteran, and, 2) substantiates my employers’ non-discrimination and non-retaliation actions of  “favoritism” towards non-veterans, as listed in the previous paragraph.  

All of these acts are being perpetrated by my employer and they continuously refuse to articulate any reason why they choose to discriminate and retaliate against me, a veteran, and not to discriminate and retaliate against those who are non-veterans.

In EXHIBIT No. 26, Federal Court Judge, Robert M. Takasugi, found a prima facie showing of discrimination, by my employer, regarding my transfer to Marine Clerk and my promotion to foreman.  

In addition, Judge Takasugi found that my employer failed to adduce sufficient evidence of a legitimate, non-discriminatory reason for their failure to promote me to Marine Clerk.  Nor did they articulate any legitimate, non-discriminatory reason for their failure to promote me to foreman when I had scored higher than or equal to eight-eight individuals who were promoted to foreman.

The majority (95%) of those individuals who were transferred to Marine Clerk and promoted to foreman, instead of me, a veteran, were non-veterans.

Finally, in your last paragraph you state that my claim cannot be reopened and remains denied.

My claim is a “new” claim which was filed on February 20, 2006.  I do not want my old claim, # 92-00191(30) - which was closed and which is “void” by law based on the above evidence – to be reopened.

I demand my “new” USERRA claim, # 09-CA-2006-00028-10-V, to be properly investigated based on the following: 

1) In the light and scope of the newly amended provisions of USERRA which were signed on December 8, 2005 and went into effect on January 18, 2006; 

2) The overwhelming amount of documents of material evidence and facts I have presented, in my binder of “new” evidence, which can only be construed and considered as new and which substantiates all of my past, current and continuous allegations; and, 

3) The overwhelming amount of evidence presented herein which: a) refutes all of Mr. Beadle’s and Mr. Cuevas’ alleged investigation, b) exposes their intentional ignoring, concealing and distorting of my “new” material evidence and facts, c) reveals their erroneous evaluations and interpretations of my “new” material evidence and facts, USERRA, and the law, and, d) documents their ridiculous, erroneous and patently absurd conclusions and decision on my binder of “new” material evidence and facts. 

Your expeditious response is required.

Thank you.

Sincerely,

Wes Brickner

cc:
Elaine Chao, Secretary of Labor


Scott J. Bloch, Special Counsel – OSC


Charles S. Ciccollela, Assistant Secretary – VETS


Veterans’ Rights Advocates
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