Wes Brickner

800 Oro Terrace

San Pedro, CA  90731-2936

(310) 519-0314

June 1, 2006

SENT VIA CERTIFIED MAIL

The Honorable Elaine Chao

Secretary of Labor

200 Constitution Avenue, N.W.

Washington, D.C. 20210

(202) 693-6000

RE:
ILLEGAL MISCONDUCT BY DOL-OFCCP AND DOL-VETS

Dear Ms. Chao:

I am writing to address the concerns, which thousands of veterans nationwide have experienced, regarding the illegal actions, behavior and misconduct of two of your Department of Labor agencies; the Office of Federal Contract Compliance Programs (OFCCP) and the Veterans’ Employment and Training Service (VETS).

I am one of the founding members of the Veterans’ Rights Advocates and our website has received and documented thousands of emails from veterans all over the country expressing the same identical concerns regarding the OFCCP and VETS.

In Fairchild v. Robert Reich, Sec. Labor, et. al., CV 92-5765 Kn, Federal Court Judge David V. Kenyon found the OFCCP to be in violation of the Administrative Procedures Act (APA).  We contend and assert, as a notice of this related case, that VETS is also in violation of the APA by satisfying the identical criteria Judge Kenyon established regarding the OFCCP’s conduct of illegal behavior, malfeasance and nonfeasance.

Judge Kenyon determined that the OFCCP’s investigation of my employer “…was so cursory or unreasonable as to be a ‘sham’.”  The OFCCP’s investigation did not even include any review of whether my employer had in place and was carrying out the written Affirmative Action Programs (AAP) for veterans as required by VEVRAA and its implementing regulations.  This is tantamount to fraud. 

Unfortunately, this is the major concern and complaint of veterans across the country regarding the OFCCP’s and the VETS’s investigations of their complaints and the treatment they have received from these agencies, their investigators and staff.  The veterans’ experiences nationwide, with the OFCCP and VETS, are identical and are supported by the findings of Judge Kenyon.  We have found that this is the rule rather than the exception when dealing with the OFCCP and VETS.  

These agencies have adopted policies which we consider and determined to be “abuse of authority” and to be so extreme and so wholly unreasonable as to amount to an abdication of their mandated, statutory duties and responsibilities which is a “violation of laws, rules and regulations”.  

The handling of complaints, by these agencies, can also be considered and determined to be “gross mismanagement”, “abuse of authority” as well as a “conspiracy to deceive”.  These agencies have intentionally, knowingly, willingly and willfully ignored overwhelming amounts of supportive evidence, concealed and distorted material evidence and facts and thus, engaged in actionable and constructive fraud.  

These agencies, in the commission of and in the perpetrating of these illegal acts, behavior and misconduct, are in violation and guilty of phone, mail and internet fraud.  In addition, we believe these agencies to be in violation of State and Federal RICO Acts.

We believe this based on the collusion and conspiracy of the local, area, district, regional and national offices, of the OFCCP and VETS, and their concerted effort to support and to sustain the illegal acts, behavior and misconduct of each other, their respective nationwide offices and their staff members.

These agencies are part of the DOL’s budget of over forty (40) BILLION dollars in annual federal funding from the federal budget.  This is a “gross waste of funds” when these agencies are not performing the mandated, statutory duties and responsibilities they swore an oath to execute and perform.  These agencies’ nonfeasance and malfeasance is a “gross waste of funds”.

In addition, we have examples of their obstruction of justice and misdirection of these funds.  These funds were mandated and appropriated by the U.S. Congress and were then granted to the OFCCP and VETS with the authority and jurisdiction to investigate, to provide technical assistance and to secure veterans’ employment, reemployment and “Affirmative Action” rights in the workplace.  Instead, these funds are being used, by the OFCCP and VETS, to deny and discriminate against veterans, rather than to investigate properly, provide sincere technical assistance and then secure their veterans’ rights.  

Thanks to limitedly and poorly trained investigators and staff members, many agency officials have compromised and violated the privacy of several veterans by revealing confidential names and/or information which should have been redacted on the OFCCP’s and VETS’s complaint forms; in violation of laws, rules and regulations.  

In one case, an agency official and their supervisor sided with the “wrong” federal contractor against the veteran complainant even after he had correctly submitted a discrimination complaint and a non compliance complaint with the Secretary of Labor, Elaine Chao, against the “right” federal contractor.  This was an intentional and deliberate act of outright “fraud” to deprive this veteran his rights by switching the “right” federal contractor with the “wrong” one in order to confuse the issue and circumvent the law.

These agencies combined with the above “violation of laws, rules and regulations”, “gross mismanagement”, gross waste of funds” and “abuse of authority” created a “substantial and specific danger to public health and safety”, as evidenced by the following.

Forty (40) percent of the millions of homeless people in this country are VETERANS.  If these agencies were performing their sworn, mandated, statutory duties and responsibilities by properly investigating veterans’ claims and then securing their veterans’ employment, reemployment and “Affirmative Action” rights from employers and federal contractors who are in violation of these laws; there would not be millions of homeless veterans in our country.

There is no doubt that the homeless situation in our country is a “substantial and specific danger to public health and safety”.  This problem could receive some relief if these agencies would just properly perform their jobs.  They choose not to, and thus, contribute to the degradation of those who have served, fought and gave of their lives for their country.  A country which now abandons them when all they have done was asked for their rights as veterans.  Rights they have earned and deserve.

The Congress enacted laws to protect and honor veterans and these agencies were given the authority and jurisdiction to investigate, to provide technical assistance and to secure the rights of veterans under these laws.  These agencies have failed miserably.

The Veterans’ Rights Advocates searched databases for cases adjudicated by these agencies on behalf of veterans and sad to say we cannot find very many.  To the best of our knowledge and according to these databases it appears that the OFCCP has only adjudicated two (2) cases on behalf of veterans over the past thirty (30) years (One against Ohio State University and one against California State University Long Beach). 

When you consider the tens of thousands or hundreds of thousands of claims filed by veterans with the OFCCP over the past thirty years and only two cases have been adjudicated by the OFCCP; this is unconscionable.

It is our belief and contention that it is your responsibility, as Secretary of Labor, to insure that these agencies under your authority and leadership should comply with all mandated, statutory laws, rules and regulations and thus, perform their sworn designated duties and responsibilities.

Therefore, we request an investigation by you and your office into the nonfeasance and malfeasance of the OFCCP and VETS.  It is up to you now on how you will choose to honor or abandon those who truly served their country.  It is time for the government to step up and do the right thing for veterans and not just provide lip service and window dressing when it comes to protecting veterans and their rights.

I have enclosed, for your ready reference, recent letters and documents which I have sent to the heads of the OFCCP, VETS and the Special Counsel addressing these issues.

In conclusion I offer the following for your consideration.

Our website has received thousands of email horror stories from veterans all over the nation documenting the failure, of the OFCCP and the VETS, to investigate their claims thoroughly and properly, and to secure their veterans’ rights under the statutes of VEVRAA, VRRA and USERRA, as mandated by law.  

Veterans would be better served if the government disbanded the OFCCP and VETS and created a legal aid trust fund for veterans with the OFCCP’s and the VETS’s annual budget of over one (1) BILLION dollars for each of these agencies.  

Veterans would be able to use these funds for litigation proceedings in State and Federal Courts against employers who fail to comply with the laws governing veterans’ rights, to include but not limited to; VEVRAA, VRRA, USERRA and the Veterans’ Preference Act.  Veterans would then be able to receive justice and secure their mandated veterans’ rights. 
Based on Judge Kenyon’s decision and combined with the thousands of complaints by veterans all over the nation; it is obvious that the OFCCP and VETS - which are mandated to investigate, to provide technical assistance, to protect and to secure veterans’ rights - have, “consciously and expressly adopted a general policy that is so extreme as to amount to a total abdication of their statutory responsibilities.” (Heckler v. Chaney, 470 U.S. 821 [1984]).

We are informed and believe the following conditions, which exist within the OFCCP’s and the VETS’s local, area, district, regional and national offices, are just some of the many reasons which have contributed to why these agencies have adopted such an extreme policy and have failed to perform their designated duties and responsibilities.

We have been informed by confidential sources within the OFCCP and VETS who are sympathetic to our concerns regarding the improper investigations and failure to secure our rights by these agencies and they have confirmed the following conditions do exist:

1) Apathy and complacency of employees for their job duties and assignments;

2) Racism and prejudice among employees;

3) Contempt for and a cut throat attitude amongst employees regarding promotions and job assignments;

4) The ignoring and/or not processing or investigating all veteran complaints -  an order and a policy attributed to someone in the national offices and evidenced by the lack of adjudicated cases in the Office of Administrative Law Judges (OALJ) database and other legal databases; 

5) The shifting of complaints and their investigations back and forth from the local, area, district, regional and national offices;

6) The losing, misplacing or the outright destroying of legitimate complaints and files; and

7) The intentional delaying, stonewalling and the tactic of the “paralysis of analysis” regarding a “lack of jurisdiction” ploy utilized on most complaints.

Some of our sources, within the OFCCP and VETS, are older, senior staff members who have witnessed these conditions over decades.  They are all afraid to come forward and testify formally as “Whistleblowers” for fear of retribution, retaliation and discrimination by their superiors and the government.  

These older, senior staff members are just waiting to retire and do not wish to jeopardize their pensions and benefits.  Many have expressed to us their anger and frustration with the way veterans are being treated by the OFCCP and VETS.  This is why they have provided us with the above information and have offered us confidential information and assistance to help further aid our cause as Veterans’ Rights Advocates and as legitimate complainants.

It is our belief that as the Secretary of Labor this should concern you and should warrant a further in depth investigation, by you and your office, of the documented illegal actions, behavior, misconduct, malfeasance, nonfeasance and the overall lack of proficiency of your agencies, their investigators and their staff members, nationwide.  A Federal Court Judge and thousands of veterans, all over the nation, cannot all be wrong.
However, we demand a legitimate and independent investigation of the OFCCP and VETS.  We will not accept nor shall we tolerate or recognize another “sham” Audit investigation like the one conducted by the OIG’s Chicago office, from July 1, 1999 through June 31, 2001, which found the OFCCP to be doing “an adequate job”.  

This conclusion, by the OIG’s Chicago office, was determined without speaking to even one (1) Regional Veterans Representative (RVP) in any of the OFCCP’s numerous Regional Offices.  All of these OIG’s investigators are now retired.  Before they retired we spoke to them about this glaring omission of not including the RVP’s in their interviews.  Their reply was that there was not enough time to be thorough.   Two years was not enough time to be thorough!  This is unacceptable and disgraceful. 

The OFCCP and VETS have perpetrated, with impunity, this same lack of thoroughness in the investigation of thousands of veterans’ complaints, nationwide, for over thirty (30) years.  When will they be held accountable?

Judge Kenyon found that the OFCCP failed to investigate whether the employer had in place and was carrying out the required written AAP’s, and that this failure rendered the investigation of complaints “so cursory or wholly unreasonable that the Court should view it as not having been made,” (Giacobbi v. Biermann, 780 F.Supp. 33, 39 [D.D.C.], aff’d, 1992 U.S. APP. LEXIS 31, 343 [D.C. Cir. 1992]).

We believe, as Judge Kenyon established, that no true or sincere investigations have ever been made by the OFCCP or VETS in decades.  The Vietnam Veterans are the forgotten veterans.  What will happen to all of our current military members when they return home after serving their country honorably and request their rights?  Only time will tell.  We are attempting to change a dishonorable and unconscionable trend which exists in the OFCCP and VETS and which has been ignored by Congress for far too long. 

An expeditious response is requested.  Justice delayed is justice denied.

Thank you.

Sincerely,

Wes Brickner

Enclosures

cc:
Scott J. Bloch, Special Counsel - OSC


Charles E. James, Jr., Deputy Assistant Secretary - OFCCP


Charles S. Ciccollela, Assistant Secretary – VETS
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