Statement of Subject Matter and Appellate Jurisdiction





    Pursuant to 5 U.S.C. §7703, jurisdiction of the Court is invoked to review the decision of the Merit System Protection Board (MSPB).   Jurisdiction of the MSPB was invoked pursuant to the Whistleblowers’ Protection Act of 1989 as amended, 5 U.S.C. §§1201, 1221, 2302 (b)(8), and 2303; the Uniformed Services Employment and Reemployment Rights Act of 1994, 38 U.S.C. §4301 et seq.; and the Veterans Employment Opportunities Act of 1998, 5 U.S.C. §3330a.  For redress against criminal collusion in the commission of felonies and misdemeanors which my complaints and appeal brought to light and for which I was penalized, jurisdiction pursuant to 18 U.S.C. §1961 et seq. is invoked.  For matters not covered by statute, Amendments I, V, and VII of the Constitution of the United States of America are invoked.  The MSPB was petitioned to review the initial decision, but the petition for review was denied.  A separate lawsuit has been filed in the United States District Court for the Western District of Washington, Docket No. C-00-5232 FDB, to correct false records kept by the Forest Service pursuant to 5 U.S.C. §552a, over which the Merit System Protection Board lacks jurisdiction.  The Defendant agency was granted a stay in the proceedings pending the outcome of this appeal.





Statement of Issues


1. The logic used in the MSPB decision is that a disclosure protected under the Whistleblowers’ Protection Act contributed to Appellant’s termination but that Appellant would have been dismissed anyway, mainly because his supervisor did not like the disclosure and Appellant refused to recant.  Does the fact that one of the disclosures that the MSPB initial decision (ID, page numbering as in Appendix) declared to be protected under the Whistleblowers’ Protection Act is identical with the main “other” alleged reason for Appellant’s dismissal give Appellant a right to reinstatement as a matter of law?  See 5 U.S.C. §§1201, 2302 (b)(8), and 2303.


2. Is the legal standard of clear and convincing evidence mandated by the Whistleblowers’ Protection Act superseded by 5 CFR 315.801, giving agencies the right to dismiss employees during the probationary year without a need of providing any reason or credible evidence to support allegations?  Is an unsubstantiated accusation alone sufficient to justify punishment?  See Amendment V, United States Constitution.


3. Can such a dismissal based on alleged unsatisfactory performance be upheld even though Appellant had never been provided a copy of the performance standards or clear descriptions of expectations, which would appear to establish an intent on the part of the Station Director to create a false record of poor performance as a pretext to violate a hiring contract he was forced to offer Appellant as a settlement of Appellant’s complaint of an attempted interference with his veterans’ preference rights, which was itself ruled to be a protected disclosure?  See 5 U.S.C. §2302 (b) (8) and §3330a.


4. Is a scientist employed in the Federal civil service obligated to violate centuries-old scientific ethics, protected by Amendment I of the United States Constitution, by falsifying research reports on demand of supervisors and under threat of termination to conform to “budgetary and political realities” and to demonstrate “teamwork?”  See 5 U.S.C. 2302 (b) (9) (D).


5. Is the decision by the MSPB vitiated by fraud and by the extremely large number of factual errors on which the decision is based?  See U.S. v. Throckmorton, 98 U.S. 61.


6. Did improper considerations influence the decision by the Administrative Law Judge?  See Johnson v. Department of Defense, 87 M.S.P.R. 454, 459 (2000).


7. Do the provisions for obtaining redress in this civil dispute before the MSPB meet the standards of a trial by jury as established by Amendment VII of the Constitution?








Statement of Case





   Appellant complained to the U. S. Office of Special Counsel that an employee of the United States Forest Service, her supervisor, and an employee of the University of Alaska offered him $20,000 to withdraw from a Federal civil service selection (Appendix, ID, p. 113; pp. 263-267).  He was told that if he refused the offer, the selection would be cancelled.  The investigator found that the two Forest Service employees were guilty of a prohibited personnel practice.  See 5 U.S.C. §2302 (b) (5); ID, p. 98.  They were punished (ID, p. 49), and the Station Director, Thomas Mills, had to answer to the Secretary of Agriculture and Chief of the Forest Service in a way that brought him into discredit (ID, pp. 98, 118).  The right of the Forest Service to hire new employees was suspended by the Office of Personnel Management (OPM) for several months (ID, p. 117, noted in the ID as an allegation but confirmed in Mills’s recorded testimony).  Appellant was offered a settlement agreement, under which he accepted a position as a GS-14 research scientist at Olympia, Washington.  See ID, p. 49.


   From May 24, 1998, through May 20, 1999, Appellant worked as a research scientist at Olympia (ID, p. 86).  Until August 10, 1998, he performed duties as outlined in the settlement agreement, taking suggestions from his supervisor, Peter Bisson, concerning the locations on the western side of the Olympic Peninsula of Washington for performing research (ID, p. 51-52) and beginning to prepare an extensive report on methodology for publication, also at the suggestion of Peter Bisson.  See ID, p. 58.  In addition, he prepared a critique for his supervisor on the methodology being used by a group supervised by Professor Charles Hawkins from Utah State University.  See ID, p. 56.  The critique indicated that there were some serious flaws in the planning that would greatly reduce the validity and usefulness of the results.  See ID, pp. 56-58.  Furthermore, formaldehyde as a preservative would damage many invertebrate specimens so badly that they would become impossible to identify, and the use of this substance under primitive conditions in the forest would create serious health hazards for the students doing the field work and members of the general public who might be nearby.  See ID, p. 99�.  Nevertheless, the project was begun just a few days later in July, 1998.�


   On August 10, 1998, Deanna Stouder became the new program manager, having been hired by the Forest Service after working for the Department of the Interior at Ohio State University.�  In her position, she was the first-line supervisor of Peter Bisson and was supervised directly by Thomas Mills�.  See ID, p. 49.  She immediately changed Appellant’s working conditions in a radical way, cancelling the purchase of essential equipment (ID, p. 53-55), rescinding permission to work overtime (ID, p. 52, Footnote 21), prohibiting the logging of the overtime actually worked on the pay form as uncompensated free time (Appellant’s grievance and unrebutted testimony; testimony of Deanne Stouder), and refusing her permission for Appellant to log his working time under the maxiflex system (ID, p. 87), under which every other scientist in the laboratory was working (Appellant’s unrebutted testimony).


   On September 23, 1998, Dr. Heckman’s was given a work assignment substantially different from that in the settlement agreement (ID, p. 62).�  It included four specific assignments with the methods to be used described in meticulous detail but in rambling style (ID, pp. 61, 68), which led the Administrative Law Judge (ALJ) of the MSPB to mention in his opinion the “extraordinarily poor job Dr. Bisson and Dr. Stouder did in communicating job expectations and assignment parameters to the appellant, ...”  See ID, p. 94, Footnote 136.  Dr. Heckman was not supplied a copy of the performance standards until after his termination.  See ID p. 61, Footnote 49. 


   Dr. Heckman had completed or was near completion of seven manuscripts for publication by September 23, 1998, and his continued production of quality research results within the framework of his original job description had to be terminated to complete the new assignments,� for which insufficient time was permitted.  See Appendix, Statement of Appellant, pp. 229-232; testimony of Mark Wipfli; and Appellant’s grievance.  Under the new working conditions established by Deanna Stouder, Dr. Heckman was required to work a excessive number of overtime hours, of which he was not permitted to keep an official record.�  See Appellant’s grievance, unrebutted testimony of Appellant, testimony of Deanna Stouder.  For “exempt” employees, overtime pay in such cases is mandated by 5 CFR 532.503, pursuant to 5 U.S.C. §5544, but the ALJ ruled that Appellant was required to work as many overtime hours as demanded without compensation because he was “a professional employee exempt from the Fair Labor Standards Act,” and “could be required to work beyond the 40 hours in a normal work week.”  See ID, p. 87.  As demonstrated in the Appendix, Statement of Appellant, pp. 229-232, Stouder and Bisson placed a steady workload on Appellant that required an average workweek of more than 60 hours during the 10 week period from January 17 to March 27, 1999, and an increased amount of overtime thereafter.  All reference to this problem was omitted in Stouder’s response to the agency grievances filed by Appellant, which addressed the problem of being given no opportunity for obtaining any compensation whatsoever for the excessive overtime work he was being forced to perform in order to meet unrealistic deadlines.  See Appendix, Statement of Appellant, pp. 220, 230-231, unrebutted testimony of Appellant.  This also grossly violates the fundamental principle of fairness.  See Wilburn v. Department of Transportation, C.A. Fed.. 1985, 757 F.2d 260.  The fact that Dr. Heckman’s last manuscript was submitted on December 11, 1998, refutes the allegation of the ALJ that some of the time during these excessively long workweeks was spent on projects performed on Appellant’s own initiative.  See ID, p. 124; MSPB Appeal File.  Even though these hours were put in without compensation in order to successfully complete all assignments before the deadlines, Stouder testified under oath that the two assigned reports had not been submitted, although she was forced under cross-examination to admit that they had been.  See Appendix, Statement of Appellant, p. 233, and recorded testimony of Deanna Stouder at hearing.


   On February 17, 1999, Supervisor Bisson filled out the Performance or Trial Period Report for Dr. Heckman, giving him a fully satisfactory rating.  See ID, p. 80.  When asked to endorse the report, Deanna Stouder conferred with Bisson for several hours behind closed doors, and when the conference had been completed, Bisson changed the overall satisfactory rating to unsatisfactory and downgraded other scores, as well.  See ID, p. 80; Appendix, pp. 316-317.  The evaluation was handed to Dr. Heckman on February 24, 1999, together with a review of an early, incomplete draft, allegedly prepared by an anonymous referee, which Peter Bisson stated had been received the same day in the mail.  It noted that the first draft of the assignment was off the subject (ID, p. 64), although it was known to Bisson that the draft was that of a different assignment.  See ID, p. 65, Footnote 63.  During the appeal before the MSPB, Bisson was compelled to admit that he had written the review himself to attempt to justify his altered rating.  He admitted lying to Dr. Heckman about the source and nature of the review.�  See ID, p. 64.


   Within a week of receiving the report, Dr. Heckman filed an informal agency grievance (ID, p. 81) and sent complaints to the U. S. Office of Special Counsel (ID, p. 80) and an attorney for the House Committee on Government Accountability and Oversight.  He also contacted a Forest Service EEO officer, who advised filing a grievance rather than a civil rights complaint.  Supervisor Bisson agreed to arrange a conference with a Forest Service personnel specialist to explain the rating system and performance standards, which Bisson professed ignorance about.  The conference was never held because Stouder objected.  See Testimony of Peter Bisson.


   On January 29, 1999, Peter Bisson approved a home leave so that Dr. Heckman could visit his wife and children in Germany, who had no yet relocated to Washington (ID, p. 81).  The day before his flight was scheduled to leave, Bisson told him that he had to cancel the leave because he had filed a grievance complaining, among other things, that the rating had been given without a performance improvement program being instituted or any previous warning being given that there was anything objectionable about his performance.  See ID, p. 82; Footnote 109; Appendix, Statement of Appellant, pp. 220, 256.  He insisted that Dr. Heckman continue working at Olympia until the performance improvement program Dr. Heckman had insisted upon in his grievance could be instituted.  See ID, p. 82.  When Dr. Heckman insisted that the cancellation be given in writing, Bisson changed his mind about cancelling the leave but stated that if he took the leave, he would probably not successfully complete his probationary year.�  See ID, p. 82.  Dr. Heckman had already been forced to cancel one home leave at the last minute before Christmas because Stouder wanted him to be available during a visit by Station Director Mills.  See Appendix, Statement of Appellant, p. 249.


   Dr. Heckman filed a formal complaint after the informal one was rejected by Stouder.  On May 20, 1999, one working day before the completion of the probationary year,� Dr. Heckman was terminated for “unsatisfactory performance.”  The mandatory 60 day performance improvement program necessary for termination under Chapter 43 had not been completed, and all but one reason proffered for the termination proved entirely bogus.  The only allegation that was true was Dr. Heckman’s “resistance” to changing the report on rapid bioassessment, which the ALJ ruled was a disclosure of gross waste protected by the Whistleblowers’ Protection Act.   See ID, p. 104-105.  The ALJ failed to comment on Dr. Heckman’s charge of abuse of authority involved in the attempt to induce Dr. Heckman to falsify his report to make a method with an insignificantly small probability of success seem satisfactory.  See 5 U.S.C. §2302 (b) (9) (D); ID, pp. 83-84.�


   Because the U. S. Office of Special Counsel informed Appellant that it would be a minimum of seven months before an investigation could begin, Appellant appealed pro se to the Merit System Protection Board.  An initial decision was rendered on May 8, 2001, more than 15 months after the hearing was closed and about 23 months after the appeal was first filed, in spite of the usual practice of settling such cases within 120 days.�  The initial decision contained an incredible number of factual errors.  See Appendix, Statement of Appellant, pp. 251-259.  A contributing factor to this is apparently the long delay between the hearing and the completion of the initial decision.  The evidence used to support the initial decision came almost entirely from fragments of the recorded testimony by Bisson and Stouder, although their veracity had been impeached on several occasions.  See Appendix, Statement of Appellant, pp. 233-234.


   Material facts revealed in the initial decision include determinations that two of the disclosures made by Appellant are protected under the Whistleblowers’ Protection Act and that they contributed to his termination.  See ID, pp. 46, 98, 104-105.  Nevertheless, Appellant was not reinstated for non-specific reasons deemed to be “other” than the protected disclosure, although the detailed discussion by ALJ Farcy continued to return to Bisson’s and Stouder’s disagreement with the protected disclosure.  See ID, pp. 69, 83-84, 101-104, 118-119, 124.  Their testimony was taken at face value to be incontrovertible proof, although both, in their testimony, had denied being capable of providing expert testimony on the subject matter.  Thus, the need for the agency to provide clear and convincing evidence was ignored, which the ALJ justified by his ruling that dismissal had occurred during the probationary year.  See ID, p. 116-117.  In many places, the testimony was embellished considerably by injections of the ALJ’s personal opinions about scientific and technical matters.  See Appendix, Statement of Appellant, pp. 233-237.  In balancing agency discretion against the requirement to provide clear and convincing evidence of its allegations, the ALJ erred by permitting unsubstantiated accusations by persons with reason to want to suppress evidence to be deemed sufficient grounds for punishment of Appellant, violating his basic Constitutional right to due process.  See Amendment V, United States Constitution.  He placed complete faith in the opinions of Bisson and Stouder while ignoring all three outside reviewers, deemed to be experts, who provided the highest praise for the final version of the report.�  See Appendix, pp. 305-311.  


   Because of these and other errors in application of the laws and a prodigious number of errors of material fact, a petition was filed with the MSPB for review by the full board.�  See Petition, Appendix, p. 125.  After 15 months, this petition was denied with a two paragraph form statement.  See Appendix, p. 41.  No review of the many issues of law and fact was made, and no opinions on the inconsistencies in the decision were provided.  See Appendix, p. 41.


   Appellant has appealed the initial decision made final by the MSPB on the grounds that several errors of law and numerous errors of material fact require that the decision be reversed.





Statement of Facts





1. In 1997, Appellant complained to the U. S. Office of Special Counsel that an employee of the United States Department of Agriculture, United States Forest Service, hereinafter referred to as USDA-FS, her supervisor, and an employee of the University of Alaska offered him $20,000 to relinquish his rights to veterans’ preference and withdraw from a Federal civil service selection.  The money was to be misappropriated from funds earmarked for equipment purchases in a Federally funded project, laundered through the University of Alaska, and paid out as a “grant” for which nothing would be expected of Appellant.  See Appendix, pp. 263-265.


2. Appellant was hired by the USDA-FS to work at the Olympia Forest Sciences Laboratory as part of a settlement agreement, although there was no need for his services at that laboratory.  See ID, p. 49 and Appendix, pp. 266-267.


3. USDA-FS Station Director, Thomas Mills, refused to consider Appellant for other vacancies for which he was the highest rated candidate, failing to fill these vacancies until a way could be found to circumvent Appellant’s preference rights as a veteran.  See e.g. ID, p. 49, Footnote 14.� 


4. For his role in the affair, Station Director Mills was discredited in the eyes of the Secretary of Agriculture and Chief of the Forest Service.  See ID, pp. 98, 118.


5. As soon as she was hired as program manager under the direct supervision of Station Director Mills on August 10, 1998, Deanna Stouder began interfering with Appellant’s work by changing his assignments; blocking purchase of essential equipment in spite of $30,000 available for its purchase; refusing to permit him to record overtime hours; inducing his supervisor to demand assignments not described in his job description and allowing insufficient time to complete them without working a prodigious number of uncompensated overtime hours; forcing him to postpone his leave in December, 1998; attempting to cancel his leave in March, 1999; giving performance ratings based on allegations that lacked any basis in fact; failing to act on agency grievances; and generally creating a hostile work environment. 


6. Appellant discovered that certain research projects were fundamentally flawed and produced critiques of these projects, which were intended for publication.  The flaws in these research projects were essentially the same as those later highlighted in a decision by the U. S. District Court for the Western District of Washington. See Oregon Natural Resources Council Action v. United States Forest Service and Bureau of Land Management, 59 F. Supp. 2d 1085 (1999).


7. Appellant was illegally ordered to make changes in his report of gross waste that would have amounted to a falsification of the report, and his “resistance” to making these changes was cited as the main reason for his dismissal one day prior to completing the probationary year.


8. In the initial decision by the Merit System Protection Board (MSPB), the report of the $20,000 bribe offer and the report that a project involving “rapid bioassessment,” funded by the USDA-FS to a sum of at least $208,000 in 1998 and 1999, was a gross waste of funds were ruled to be disclosures under the Whistleblowers’ Protection Act which contributed to Appellants termination.  Disclosures that the use of formaldehyde by participants of the project without any of the necessary safeguards and the use of an electrofishing device is a survey for which it is known to be unsuited and a hazard to endangered species were ruled not to be protected, and Appellant was not reinstated.


9. Petition for review was denied, and the errors of law and fact in the initial decision were thereby allowed to stand uncontested.


10. Instead of the recommended 120 days, the MSPB required 23 months, including more than 15 after the close of the last hearing, to reach an initial decision and an additional 15 months to decide not to review the initial decision.


11. While the appeal was being considered by the MSPB, program manager Stouder provided excepts of Appellant’s personnel records to the Washington State Department of Ecology to prevent his being hired by a different employer.


12. Appellant has filed an appeal of the MSPB decision with the Court.








Statement of Related Cases and Proceedings


   The issue of false records established by the Forest Service to justify Appellant’s dismissal and release of these Federal records to State agencies to blacklist Appellant have been brought before the United States District Court for the Western District of Washington, Docket No. C-00-5232 FDB.  The U.S. Department of Agriculture has been granted a stay pending the outcome of this appeal.


   The decision by the MSPB includes many rulings and interpretations that disregard case law.  It is difficult to make a concise rebuttal of the initial decision as written because it is long and rambling and fails to sharply distinguish between material and immaterial facts.  However, it is clear that many basic assumptions underlying the decision are unwarranted under the law:


1. Dismissal is improper where the agency fails to show that it provided the employee with a copy of the employment standards.  See Appendix, Petition of Appellant, pp. 133-143, 5 U.S.C. §4302; Weirauch v. Department of the Army, 782, F. 2d 1560, 1563 (1986); Cross v. Department of the Air Force, 25 M.S.P.R. 353, 357 (1984); Stone v. Department of Health and Human Services, 35 M.S.P.R. 603, 607 (1987); Callaway v. Department of the Army, 23 M.S.P.R. 592, 601 (1984).





2. Reference is made to “unsatisfactory” reviews of early draft manuscripts sent to solicit suggestions for improvement, even though the persons who made the suggestions later stated in affidavits that their comments in no way implied that the draft was unsatisfactory.  See Affidavit of Martin Raphael.  Basing performance evaluations on critiques of drafts is not permissible.  See Thompson v. Farm Credit Admin., 51 MSPR 569. 574 n. 1 (1991).  The ALJ ignored the fact that all ratings of the final products contained considerable praise for the quality of the work.  See Appendix, pp. 307-311.  





3. Peter Bisson made success in “teamwork” and “partnerships” dependent upon making an agreement for close cooperation with one of eight named scientists who were not under Dr. Heckman’s supervision.  It is not permissible to make successful performance dependent upon the actions of others over whom the person being rated has no control.  See. Blumenson v. DHHS, 27 M.S.P.R. 259 (1985).  Nevertheless, it was acknowledged at the hearing that Dr. Heckman had made formal agreements of cooperation with Mark Wipfli and Robert Plotnikoff, two of the eight on the list.  Nevertheless, Bisson testified at the hearing that his standard was not meant to be taken strictly, and performance could still be rated unsatisfactory in “teamwork” and “partnerships” even if double the minimum satisfactory level was achieved.





4. The argument based on clear calculations of necessary working time and testimony by Mark Wipfli at the hearing demonstrate that completion of the four assignments required far more hours than available to Appellant was dismissed by the ALJ on the grounds that Appellant was a professional “exempt” employee.  This ruling violates 5 CFR 532.503 and 5 U.S.C. §5544.�





5. Performance of an assignment cannot be rated as unsatisfactory if the equipment necessary to perform it is unavailable.  See Deskins v. Dept. of Navy, 29 MSPR 276 (1985).  “Microscopic” by definition, implies that something cannot be seen without a microscope.  Therefore a microscope is necessary to see as well as identify microscopic invertebrates on salmon carcasses.  Appellant was terminated ostensibly for not being able to identify microscopic invertebrates after being denied a suitable microscope and working place.�  See ID, p. 78-79.  Necessary stains for using an old fashion absorbance microscope were delivered about four weeks prior to Appellant’s termination, but specimens would not again become available to examine for at least six months.�   











 Statement of the Standard of Review


   The standard of review is found in the Whisteblowers’ Protection Act, as interpreted by this Court.  The standard most important in claims under this statute is the evidence standard the U.S. Department of Agriculture (USDA) must meet, which is clear and convincing, the highest standard in a civil lawsuit.  Although there is compelling circumstantial evidence of USERRA violations as well as proof of an attempt to violate veterans’ preference, as protected by VEOA, through the $20,000 bribe offer, the standard of evidence is highest under the Whistleblowers’ Protection Act [See NLRB v. Transportation Management Corp., 462 U.S. 393, 403 (1983)], so to limit the size of this Brief, discussion is focused on reprisal rather than the bias against Vietnam veterans, which was the original motivation of the USDA-FS to interfere with the selection process.


   To provide this evidence, the USDA relied exclusively on the testimony of the station director, program manager he directly supervised, and team leader she directly supervised.  The testimony should have been impeached due to numerous fraudulent statements and contradictions, as well as the fact that much of the station director’s and program manager’s testimony was admittedly hearsay.  All three of these witnesses denied at the hearing being experts in the fields in which Appellent was working, but the ALJ relied exclusively on their opinions in judging the scientific issues.  This testimony must be re-evaluated under the Rules of Evidence because the ALJ relied exclusively on the good faith of Station Director Mills and subordinates directly dependent upon him.  See Shockro v. FCC, 5 M.S.P.R. 113, 117 (1981); Appendix, Statement of Appellant, pp. 253-259.











Summary of Argument





   Appellant argues that the refusal of the MSPB to review the initial decision was an arbitrary and capricious abuse of discretion because a whole series of valid issues of law and fact that were raised in Appellant’s petition.  See Appendix, Appellant’s Petition.  This Petition introduces clear questions of law that should not have been ignored by the Board.  The initial decision gives the USDA Forest Service a complete dispensation of its legal burden to provide clear and convincing evidence and asserts that a primary reason for Appellant’s dismissal was his refusal to recant his findings on “rapid bioassessment,” which the ALJ had already admitted was a disclosure of gross waste protected under the Whistleblowers’ Protection Act.  See ID, pp. 104-105.  The ALJ’s trust in testimony by the three witnesses responsible for Appellant’s termination was absolute, even after it became apparent that two of them had knowingly provided false testimony under oath.  He also accepted as fact several allegations about Appellant’s performance that were never made in any submissions by the agency.  In this way, he supported his findings with a large number of errors of fact.  See Appendix, Statement of Appellant, pp. 251-252.


   The possibility that Appellant’s initial protected disclosure concerning the $20,000 bribe offer to influence the selection was the motivating factor for Appellant’s dismissal was not seriously examined by the ALJ.  Because the three witnesses did not admit discriminating against Appellant as a veteran or taking reprisal against him for this disclosure, the ALJ should have made a reasonable decision based on the evidence at hand.  The two theories he should have tested are 1) that Appellant’s termination resulted primarily as reprisal for the first disclosure and 2) that the agency took no reprisal for this first disclosure but terminated him for events that occurred later.  A key error in the reasoning used by the ALJ is that allegations of poor performance after hiring cannot be attributed to a protected disclosure that occurred before hiring, failing to consider the possibility that Station Director Mills had assigned the newly hired Stouder to artificially create a record of poor performance for the purpose of taking reprisal against Dr. Heckman for discrediting him in the eyes of the Secretary of Agriculture.  See ID, pp. 98, 118.


   Of the two theories, the first would explain the events as follows: 


1). Station Director Mills actively knew about or passively condoned the attempted interference with the selection in Alaska and was able to secure extremely mild punishment for his subordinates, who had shown “teamwork” by loyally accepting all blame.  See Appendix, pp. 263-265.  He engineered the appointment of Dr. Heckman so that he would be assigned to Olympia and nowhere else, even though there was no need for another scientist at Olympia.  See ID, p. 49.  He was hiring Deanna Stouder as program manager, and she had experience terminating employees.  See ID, p. 122.  Her arrival at Olympia was delayed because Appellant’s disclosure resulted in the OPM suspending new hiring by Mills, but as soon as the hiring authority was restored, Deanna Stouder took over as Program Manager.  Up until her arrival on August 10, 1998, Dr. Heckman’s treatment at the laboratory had not been notably different from the treatment of other scientists.  As soon as she arrived, Stouder began making fundamental changes to interfere with Appellant’s work, including cancelling necessary equipment purchases, prohibiting him from logging his overtime actually worked, and inducing his supervisor to give him an entirely new set of duties described in a way to make them as confusing and ambiguous as possible.  See ID, p. 68.  Appellant’s supervisor, Peter Bisson, knew about the disclosure but was not fully informed about the goals of Mills and Stouder, explaining the fact that he gave Appellant a fully satisfactory performance rating on February 17, 1999.  When asked to endorse the rating, Stouder conferred with him behind closed doors for several hours, and after that discussion, Bisson crossed out the satisfactory ratings and marked “unsatisfactory” in two places and marginal in others.� 


   To keep him from producing a defense, Deanna Stouder had not supplied Appellant with a copy of the performance standards, and when Peter Bisson offered to arrange a meeting with a personnel specialist, Deanna Stouder prevented that meeting from taking place.  After Appellant filed a grievance about the unjust treatment and evaluations, Bisson threatened to cancel his previously approved leave for the second time.  A scheduled leave in December, 1998 had been postponed on orders from Stouder, ostensibly because of a visit by Station Director Mills.  Because there would have been no chance to successfully demonstrate unsatisfactory performance under Chapter 43, Bisson and Stouder had Appellant dismissed about one working day before the end of his probationary year.  Station Director Mills had not undertaken any investigation of Appellant’s complaint because he was fully informed about what his subordinates were obviously doing as they were doing it at his behest.


2). The second theory, which was accepted as the only one possibility by the ALJ, demands the conclusion that the two employees responsible for the $20,000 bribe offer did so entirely on their own and intended to keep their illegal acts secret from Station Director Mills.  Mills learned this when he came under the critical scrutiny of the U. S. Office of Special Counsel, Office of Personnel Management, Chief of the Forest Service, and Secretary of Agriculture, losing his authority to hire new employees for more than six months and being discredited within the Forest Service.  See ID, pp. 98, 118.  His reaction to this was to take special efforts to see to it that Dr. Heckman, the whistleblower who caused him all of these problems, would succeed in the job he was forced by the investigators to offer him.�  The obviously strong motivation within his station to circumvent veterans’ preference by bribing Appellant also suddenly must have ceased to exist for undisclosed reasons.  See ID, p. 89.  In their attempt to assist Appellant to succeed, the new program manager immediately cancelled or greatly delayed the purchase of equipment without which a scientist working on microscopic invertebrates and general stream ecology cannot perform his research and then faulted his performance because the research had not been done.  See ID, p. 78.  Although it was revealed that $30,000 was available to purchase equipment needed to set up a working place for Dr. Heckman, only about $3,000 was actually spent, and the delays prevented delivery until little longer than four weeks before Dr. Heckman was terminated.  Although both she and Bisson had earned PhD degrees, they found it impossible in the eyes of the ALJ to clearly explain the expectations and parameters of the jobs they first assigned Dr. Heckman four months after he came to work.  See ID, p. 94, Footnote 136.  They also saw to it that he did not see a copy of the performance standards and thought it would be unnecessary for him to meet with a personnel specialist to explain the rating system, even though such a meeting was requested and agreed to by Bisson.  Although the offices of both Stouder and Bisson were within a one minute walk from Appellant’s working place and they passed him in the hall almost every day, Appellant was deemed to have contributed to the problem by not communicating results to them, although it was their demands on Appellant that were at question, and appellant had repeatedly complained that instructions were continually changing.  See Appendix, pp. 314-315.  The ALJ’s own finding that the explanations were extremely poor and the refusal of Deanna Stouder to permit a personnel expert to help explain them should have led to a finding that his supervisors had not done their jobs adequately and that Dr. Heckman had not been made aware of standards and expectations of him in spite of his repeated requests for an explanation.  See 5 U.S.C. 4302 (b) (2); Cross v. Dept. of Air Force, 25 M.S.P.R. 353, 358 n. 3 (1984); Yorker v. EEOC, 25 M.S.P.R. 538 (1985).  Complaints that Dr. Heckman had to work an enormous number of overtime hours was explained away by the fact that he was an “exempt” employee and could be required to work any number of hours per day without limit and without compensation.  See ID, p. 87.  Although professing interest in Dr. Heckman’s success, Station Director Mills took no action for more than a month to investigate the grievance he filed, waiting until Dr. Heckman was terminated.  Another month later, he recommended that the complaint be dropped.�  To further “help” Dr. Heckman succeed even after termination, Stouder began releasing parts of his personnel records over the phone to prospective employers in order to discourage them from hiring him, in criminal violation of the Privacy Act and Washington’s anti-blacklisting law.  See 5 U.S.C. 552a and Revised Code of Washington RCW 49.44.010; Appendix, pp. 268-283.


   Any normally intelligent and experienced person would have to decide by a preponderance of evidence that the first of these theories is more far plausible than the second.  Since the burden of proof is on the agency and the standard demanded is “clear and convincing,” a decision in favor of the agency is an unreasonable abuse of discretion by the ALJ.  The justifications for Appellant’s dismissal he cited were based mainly on his supervisor’s dislike of a second protected disclosure and fully unsubstantiated allegations that Appellant was working on some unspecified projects of his own selection as well as insufficient progress on projects that were not even scheduled to begin until months or years after Appellant was terminated.  However, even if these allegations had been true, such transgressions would not have justified dismissal.


   This leaves the undisputed conclusion that Appellant’s supervisors and the station director did not want him working at the Pacific Northwest Research Station.  This was known, however, when Appellant was offered $20,000 to withdraw from the selection.  The bias against veterans is also reflected in the fact that only about 5% of the employees of the Pacific Northwest Research Station are veterans of the Vietnam Era (ID, p. 92), while the Washington State Department of Personnel estimates that based on local availability, 9.1% of public employees in Washington must be Vietnam Era veterans.  See Appendix, pp. 284-285.  The inescapable conclusion is that Station Director Mills intended to violate the contract he made with Appellant when he offered him the settlement agreement, and he used 5 CFR  315.801 as an excuse to do this without according him his right to due process.  See Amendment V, United States Constitution.





Arguments


First Argument


   In the Initial Decision (ID), the ALJ recognized that two of the disclosures made by Appellant are protected under the Whistleblowers’ Protection Act and contributed to his dismissal: 1) the report of the $20,000 bribe offer to induce him to withdraw from the selection (ID, p. 113; Appendix, pp. 363-365), 2) the report that the attempt to develop a new rapid bioassessment method was a gross waste of funds.  See ID, p. 103.  He went on to correctly state that the Department of Agriculture had the burden to prove with clear and convincing evidence that the agency would have terminated Dr. Heckman for other reasons.  The ALJ decided not to reinstate Dr. Heckman, citing as “other” reasons a variety of allegations directly related to the second protected disclosure, and totally new allegations, exemplified by alleged lack of progress on research not scheduled to begin until about six months after he was terminated.  Through this lapse in logic, the ALJ ignored the fact that the protected disclosure and most of the “other” reasons for termination are identical.  Therefore, since he ruled that the main reasons for Dr. Heckman’s termination derive primarily from the protected disclosure, it can be concluded that Dr. Heckman was terminated for making the protected disclosure and has a right to reinstatement as a matter of law.  See 5 U.S.C. §2302 (b) (8). The few unrelated factors that the judge mentioned as contributing reasons for the dismissal are based on errors of fact (see Appendix, Statement of Appellant, pp. 214-263), but even if they were not, none would warrant dismissal.� 





Second Argument


   Both the initial decision of the MSPB and the submissions by the Forest Service stress the argument of law that the agency need not provide any evidence of any kind to terminate an employee during the probationary year.  See CFR 315.801.  The fact that an “employee at will” receives protection against arbitrary dismissal by making certain kinds of disclosure is the cornerstone of all whistleblower protection laws.  There is no provision in the Whistleblowers’ Protection Act that reduces the burden of the agency to produce clear and convincing evidence that it would have taken its actions in the absence of the protected disclosure.  The ALJ declared that the only limitation on the agency is that it not create “instances of misconduct or poor performance out of whole cloth.”  It is not possible to recognize any legal standard of proof from this.  However, since every allegation made in the letters and memos given to Dr. Heckman before and at the time of his termination was proven false, with the sole exception of his refusal to falsify the report of gross waste, there were nothing but pretexts supporting the Forest Service’s case.  Nevertheless, the ALJ reviewed unsupported allegations of Bisson and Stouder and found them sufficient to prove a lack of progress on Dr. Heckman’s four “assignments” sufficient to justify termination, even though documents in the records refuted the allegations.  In the Appendix, Statement of Appellant, pp. 237-242, it is shown that the first two assignments had been completed and submitted prior to the deadline of May 5, 1998, and the first had received unanimous praise from three expert reviewers, two of whom had been selected by Bisson.  See ID, p. 67; Appendix, pp. 307-311, and MSPB Appeal File.  Bisson admitted that he had not read his copy of the second assignment, and the ALJ inexplicably concluded that it was not the second assignment (ID, pp. 83, 124), although it fulfills the assignment description exactly, and a copy for the ALJ to review was in the file.�  Furthermore, the ALJ had clearly stated that both assignments had been submitted as a single manuscript, but Bisson demanded that they be split into two separate ones to conform to the two assignments.  See ID, p. 63.  However, when the manuscript was so split, the ALJ accepted Bisson’s allegation that one of them had suddenly ceased to be the second assignment, although he admitted never having read it.  See ID, pp. 83, 124.  Both of these assignments would have been ready for publication after a brief proofreading.


   The preliminary analyses for the third assignment had already begun, and results sufficient to meet the requirements of the Northwest Forest Plan had been reported.  See Oregon Natural Resources Council Action v. United States Forest Service and Bureau of Land Management, 59 F. Supp. 2d 1085 (1999).  The fact that Bisson criticized Appellant’s alleged lack of consideration of the tree thinning plan of the Colville National Forest is further proof that Bisson was creating a record of poor performance “out of whole cloth,” since it was shown that the first discussions of what the thinning plan should be were scheduled by the planners in Colville for about four months after Appellant was terminated, and the final plans would not be made for another two years.


   The fourth assignment was the salmon carcass study, which was not even scheduled to begin until six months after Dr. Heckman was terminated.  The ALJ found no problem in declaring that progress on a project can be inadequate a half year before the field study even begins.�  Before his termination, Dr. Heckman submitted a joint research proposal to study the salmon carcasses in Washington together with Rob Plotnikoff of the Washington state Department of Ecology, and he had established a cooperation agreement with Mark Wipfli in Juneau, Alaska, among other things for collecting the salmon carcasses in Alaska.  Nothing further could be done until the salmon arrived in November 1999, but Dr. Heckman was already terminated on May 20, 1999.


   Since the Forest Service alleged that the dismissal was for unsatisfactory performance, an adequate explanation should conform to roughly to Chapter 43 of Title 5, which provides the legal definitions for determining when performance is actually unsatisfactory.  As clear and convincing evidence of the Forest Service’s allegation that Dr. Heckman’s performance had been unsatisfactory, the ALJ accepted statements that were not backed by one single element required by Chapter 43.  The probationary year was not meant as a tool for supervisors to eliminate whistleblowers or evade veterans’ preference laws.  The burden of clear and convincing evidence was not met, and there was an absence of any evidence whatsoever that Dr. Heckman’s performance was not well above average in every way.  Rather, the performance of the supervisor and program manager give overwhelming evidence of a conspiracy instigated by the Station Director to repay Dr. Heckman for the embarrassment he had caused and eliminating him, as a veteran, from the agency.


   The finding of fact at the MSPB hearing revealed the following inadequacies: 1) a copy of the performance plan with standards was not given to Dr. Heckman until after he was terminated (ID, p. 61, Footnote 17); 2) the original description of his duties were substantially changed four months after he began his work; 3) he was never supplied his own laboratory working place (ID, p. 79) or the most basic research equipment (ID, p. 53-55) in spite of the fact that $30,000 had been made available by the Forest Service for the purchases; 4) his performance was criticized for not providing results that can only be obtained through the use of the equipment he was denied; 5) the changed work assignments were explained in an incredibly confusing way, leading the ALJ to comment on the “extraordinarily poor job Dr. Bisson and Dr. Stouder did in communicating job expectations and assignment parameters to the appellant, ...” (ID, p. 94, Footnote 136); 6) the first unsatisfactory rating was given completely without warning that anything about his performance had not been satisfactory; 7) the reason given him for the change in the rating from satisfactory to unsatisfactory was a lie concerning the real author of a bogus review of the first draft of a manuscript (See ID, p. 64); 8) a promised conference with a personnel specialist was cancelled on orders from program manager Stouder; 9) no action was taken on grievances filed with the program manager and station director; 10) Dr. Heckman was threatened with termination for taking an approved leave (ID, pp. 80-81); 11) a performance improvement plan was only initiated after Dr. Heckman filed a grievance, and it was never completed (ID; p. 82, Footnote 111); 12) the main reason given for the termination was Dr. Heckman’s refusal to falsify a scientific report that won unanimous praise by all three reviewers (See Appendix, pp. 307-311, MSPB Appeal File); 13) on August 2, 1999, the United States District Court for the Western Washington District cancelled a series of timber sales on the grounds that the research being performed by the Forest Service was so inadequate as to be illegal, and the reasons for these inadequacies were substantially the same as those outlined in Dr. Heckman’s report (See Oregon Natural Resources Council Action v. United States Forest Service and Bureau of Land Management, 59 F. Supp. 2d 1085 (1999); 14) the workload assigned required a minimum workweek of 60 hours.


   Several violations of the rating system are also evident in the details of the letters and memos from Bisson and Stouder: 1) critical reviews of Dr. Heckman’s work cited by the ALJ were those only for early drafts and by people whose continued financial support would have been threatened by Dr. Heckman’s disclosures.  Such drafts need not be free of errors and are not suitable for evaluating performance [See Thompson v. Farm Credit Admin., 51 MSPR 569. 574 n. 1 (1991)]; 2) suggestions made by persons from whom Dr. Heckman had requested comments were deemed to be proof that the drafts were unsatisfactory, even though the persons provided affidavits that their suggestions did not imply that the work was unsatisfactory in any way (See Responses from Martin Raphael and Ann Camp in the MSPB appeal file); 3) successful completion of an assignment cannot be dependent upon cooperation of the persons listed in the September 23, 1998, memorandum from Bisson because Dr. Heckman has no control over them (See Blumenson v. DHHS, 27 M.S.P.R. 259 (1985); 4) completion of an assignment cannot be deemed unsatisfactory if the necessary equipment to perform it is unavailable [See Cowins v. VA, 64 MSPR 551 (1994)]; 5) time limitations for completing assignments must be realistic.  See Talbot v. DHHS, Fed. Cir. 1989 nonprecedential No. 88-3237.  The ALJ answered the wrong legal question in the ID, p. 82, Footnote 111, when he stated that the termination during the probationary year without evidence was not flawed.  The evidence shows that termination for the reason proffered by the USDA-FS, unsatisfactory performance, was flawed, and because protected disclosures contributed to the termination, the USDA-FS was obligated under the law to provide clear and convincing evidence that there was a different, valid reason for termination.  Its failure to meet the burden of proof that performance was really unsatisfactory should have been determined using the definitions in Chapter 43 of Title 5, which provides precise criteria to judge unsatisfactory performance and describes how it must be determined.  The ALJ relied exclusively on the unsupported testimony by three witnesses in a single chain of command, all of whom denied initially to have sufficient knowledge to testify as experts on the subjects and two of whom were shown during cross examination to have provided false witness during the testimony.


   No explanations or excuses for the shortcomings of the Forest Servcie in supervising Dr. Heckman were ever forthcoming, and the ALJ committed a grave error of law by failing to place the “clear and convincing” standard to the Forest Service’s allegations simply because the probationary year lacked, according to the SLJ’s estimation, eight hours for completion (See ID, p. 88).





Third Argument


   Appellant was never shown a copy of his performance standards, and the relationship between the “assignments” described in the memo of September 23, 1998, and his performance evaluation was never explained.  Although Dr. Heckman clearly met the stated requirements for success, his performance was still arbitrarily and capriciously declared to be unsatisfactory.  The deficiencies in performance standards were discussed in Appellant’s Petition for Review, which was ignored by the Merit System Protection Board.  The job description mentions nothing about doing specific assignments for the supervisor or using methods not of his own selection.  The ALJ refused to set a standard of comparison for Appellant by declaring that none of the tens of thousands of other scientists employed by the Federal Government had duties comparable to those of Appellant (See ID, p. 122), yet he concluded incongruously that because Mark Wipfli, a GS-13 scientist, testified that approximately 50% of this work was done on the suggestion of his supervisor and 50% at his own discretion, 100% of Appellant’s work on the GS-14 level should be done on assignment from his supervisor, regardless what his job description said.  He stated, “…where the scientist is employed by the Government, the primary method of assessing productivity is to view the employee’s progress in achieving his assigned tasks, …” although sufficient testimony was provided by Mark Wipfli that this is not the case and that publication of independently developed research results in refereed journals is the achievement carrying the greatest weight in a productivity assessment.


   The outline of these facts by the ALJ would indicate to any reasonable person that the instructions given in great detail but in a confusing style (ID, p. 94, Footnote 136) were not meant to help Appellant but were meant as a trap so that whatever he did would be subject to criticism.� From the lack of employment standards, confusing assignment descriptions, micromanagement of projects, and numerous false allegations, any reasonable person would conclude that clear performance standards were deliberately withheld from Appellant because the agency was seeking to build a false record of poor performance to justify his dismissal before the end of the probationary year.





Fourth Argument


   Scientific ethics have been developed over a period of about 500 years, and these have come to be universally accepted by scientists.  The opinion of the ALJ that scientific research must conform to “budgetary and political realities” contravenes the basic ethics of science.�  His supervisor clearly admitted that he had terminated Dr. Heckman for “resisting” making changes in a report that he apparently regarded as necessary in order to keep critical attention from being drawn to a flawed project for which the Forest Service was spending a total of $208,000 in 1998 and 1999.  This is an abuse of authority and violated Dr. Heckman’s First Amendment rights.


   Scientific reports are subject to peer review, which entails producing evidence that certain conclusions are insufficiently supported by fact.  In the case of both the inadequacies of “rapid bioassessment,” deemed by the ALJ to be a protected disclosure, and electric fishing surveys, which he did not find to be protected, both Bisson and Mills were repeatedly asked at the hearing to provide some evidence that Dr. Heckman’s findings were incorrect in any way.  Both denied being competent to speak on rapid bioassessment as experts, but both repeated that Dr. Heckman was supposed to report the “relative merits” of the different methods because the Forest Service had decided to employ one.  The report showed that the methods reviewed have neither relative nor absolute merit and attempting to use them would result in those inadequacies pointed out by Judge Dwyer in his decision of August 2, 1999. See Oregon Natural Resources Council Action v. United States Forest Service and Bureau of Land Management, 59 F. Supp. 2d 1085 (1999).  This should have clearly indicated to the ALJ that Dr. Heckman was being asked to falsify a report in order to disguise the fact that Station Director Mills was grossly wasting his financial resources, which were admittedly in short supply and should have been used to fulfill the statutory requirements of the Northwest Forest Plan.  Peter Bisson did suggest that he is an expert on electric fishing methods because he was using them, but he still failed to cite even one recent publication that supports their use for stream surveys, relying instead on purported knowledge of a Canadian study that had been discontinued in 1982.�  In effect, in the opinion of the ALJ, Dr. Heckman had to choose between maintaining scientific ethics and his job.�





Fifth Argument


   “Fraud vitiates the most solemn contracts, documents, and even judgements.  See U.S. v. Throckmorton, 98 U.S. 61.  There are numerous examples of dishonest and mendacious statements made by two of the three chief agency witnesses against Appellant.  See Appendix, Statement of Appellant, pp. 232-234.  These should have impeached the credibility of these witnesses, but the ALJ chose to rely completely on their statements, even when they were clearly evasive, contradicted by evidence, or shown under cross-examination to be false.  See Appendix, Statement of Appellant, pp. 232-234.  In addition, the ALJ regarded as material fact several allegations he himself created through misinterpretations of testimony fragments or from personal beliefs on scientific issues of which he has no expert knowledge.  See Appendix, Statement of Appellant, pp. 234-237.  Although he had the opportunity to consult expert witnesses or a dictionary, he did not.  Instead, he took the word of the three agency employees even after they denied being experts in the fields of science about which they testified.  The result was a series of errors in material facts, on which the decision is based.





Sixth Argument


   Throughout the initial decision, the ALJ expressed personal disagreement with Appellant’s scientific findings (ID, p. 104, Footnote 148) and criticism for the perceived “disdain” with which he allegedly treated “his supervisors, and those with whom they sought to have him work.”  He opined that “the agency did not emphasize this aspect of the case.”  See ID, p. 121.  In fact, in spite of his supervisor’s criticism of every possible aspect of Appellant’s work, no ratings less than satisfactory was ever given him on his probationary period performance ratings in aspects of his work-related conduct.�  





Effect of the decision





   In addition to fulfilling the letter of the law, a decision in favor of Appellant is mandated in the public interest.  In framing the Whistleblowers’ Protection Act of 1989, 5 U.S.C. § 1221, Congress wished to encourage federal government employees to disclose wasteful or illegal practices.  See Marano v. Department of Justice, 2 F.3d 1137, 1142 (Fed. Cir. 1993)� TA \l "Marano v. Dept. of Justice, 2 F.3d 1137 (Fed. Cir. 1993)" \s "Marano v. Dept. of Justice, 2 F.3d 1137 (Fed. Cir. 1993)" \c 1 �.  The MSPB decision is certain to have a chilling effect on anyone who is offered money or other gratuities for withdrawing from a Federal selection, who becomes aware of gross waste or dangers to public health and welfare, or who is told that his supervisor wishes to see a different set of conclusions in a scientific report from the ones the data justify.  “Congress included protection for whistleblowers in the Civil Service Reform Act of 1978 to assure federal employees that ‘they will not suffer if they help uncover and correct administrative abuses.’”  See Russel v. Department of Justice, 76 M.S.P.R. 317, 325 (1997), quoting S. Rep. No. 969, 95th Cong., 2d Sess., 8 (1978).  It also contravenes the intent of Congress by providing a precedent for using the probationary year to overcome enforcement provisions of the Veterans’ Employment Opportunities Act of 1998.�


   From this example, a Federal civil service employee can see that reporting misconduct will cause him to lose his job, and that the MSPB will bend or break the law to uphold an agency’s wrongful action.  He can also see that an agency employee who breaks the law to further the ends of his supervisors will escape all consequences, whether the transgression be the misappropriation of $20,000, bribery to change the outcome of a selection, or multiple counts of perjury.


   In the present case, Dr. Heckman, who had a long work history of performing successful research, collaborating with co-workers from several countries in different parts of the world, and successfully completing every course of studies or training program he ever undertook, suddenly was made to seem a problem employee after reporting what would normally be considered attempted grand larceny and bribery and after detecting and reporting a series of deficiencies in research projects and suggesting ways of improvement, some of which were admittedly embraced by Bisson and passed on to Hawkins.  See ID, pp. 58, 102.  In effect, Dr. Heckman was severely punished by termination and the creation of false records that are being released to prevent him from finding employment elsewhere because his supervisors were incompetent at their own work, the scientific quality of which the ALJ was not educated or trained to judge.�  In addition to their scientific deficiencies, the supervisory incompetence of the supervisors, indicating that the USDA-FS was violating 5 U.S.C. §2301 by setting low standards, was referred to several times by the ALJ in his initial decision without letting it have any influence on his ruling.  See e.g. ID, p. 94, Footnote 136.


   Knowing the facts of this case, how would another employee or applicant for employment react if placed in the same situation?  Does this decision help or harm the quality of the Federal civil service?  By setting a clear and convincing evidence standard, Congress insisted that the MSPB err only in favor of the whistleblower to prevent other honest and competent civil servants from being intimidated.  In the initial decision, the ALJ has clearly erred in favor of the Department of Agriculture by disregarding all evidence that Appellant’s performance was well above average during his probationary year, while those responsible for his dismissal had acted, at best, with such exemplary incompetence that any reasonable person would conclude that their actions must represent a premeditated attempt to create a false record of poor performance at the behest of the station director, who was admittedly discredited in the eyes of the Chief of the Forest Service and Secretary of Agriculture after Appellant reported the attempt to circumvent veterans’ preference.  See Appendix, Petition for Review, p. 125.  The MSPB erred in refusing to review the errors of law and fact that led to the decision.








CONCLUSION





FOR THE FOREGOING REASONS, THE DECISION OF THE MERIT SYSTEM PROTECTION BOARD SHOULD BE VACATED, APPELLANT SHOULD BE REINSTATED IN HIS POSITION, THE CASE SHOULD BE REMANDED TO THE MSPB FOR ENFORCEMENT ACCORDING TO THE PROVISIONS OF THE LAW, AND EQUITABLE MEASURES TAKEN TO PREVENT FUTURE ABUSES BY THE DEPARTMENT OF AGRICULTURE.








CORRECTED BRIEF


Olympia, Washington


this 5th day of February 2003


						_______________________________              


                                                      		Charles W. Heckman, Dr. Sci.


                                                 			Petitioner pro se








� The opinion of the ALJ, Sidney Farcy, on the dangers of formaldehyde is contradicted by the Material Safety Data Sheet, cited in Footnote 140, p. 99.  On p. 100, the opinion of the ALJ that Dr. Heckman did not know how the formaldehyde solution was to be used in the forest is false, but even if it were not, current Federal directives outlined in the Material Safety Data Sheet prohibit the use of this substance without a glove box, exhaust system, immediate access to showers and various first aid devices, and availability of medical personnel.  None of these are present in the forest, and the work with this substance would not be authorized in their absence, no matter what other safety precautions were employed.





� In his decision, the ALJ falsely concluded that the research program of Prof. Hawkins was only in the “review stage,” when, in fact, the field work actually began when the students arrived on the Olympic Peninsula a few days after the critique was submitted.  See ID, p. 102.





� On p. 49 of the ID, Judge Farcy erred in stating that Deanna Stouder became the program manager in June, 1998.  Her date of hire was actually August 10, 1998.  In June, 1998, she made a brief visit to the laboratory, where she spent about three hours listening to some reports by a number of scientists.  She left for Ohio and did not return until her date of hire on August 10.  The ALJ speculated that Deanna Stouder could have come earlier but did not want to (ID, p. 117), but it was established in the testimony of Thomas Mills that the right of the Forest Service to hire new employees had been suspended by the Office of Personnel Management because of my disclosure, so Stouder could not have been hired in June.





� See Footnote 3.


�  The ALJ failed to acknowledge that the new assignments differed from the duties outlined in the settlement agreement, stating that Peter Bisson “had in mind several very specific projects.”  See ID, p. 51.  The ALJ failed to note that such specific projects were never articulated either among the duties enumerated in the written settlement agreement or verbally.  Even if Peter Bisson had such projects in mind but kept them secret until September 23, 1998, the ALJ cannot make them binding under the contract in the settlement agreement and declare that they must supercede the duties set forth in black and white at the time I was hired.





� Contrary to the allegations of the ALJ, these manuscripts were well within the framework of Dr. Heckman’s original duty assignment and did not take time from the four assignments of September 23, 1998.  The record shows that the submission forms for these manuscripts were signed between July 31 and December 11, 1998, after which, no further work of this kind was done. See approval forms signed by Deanna Stouder, MSPB Appeal File.   Most of the work preparation for all of the manuscripts had been completed prior to September 23, 1998, and all of the work thereafter was performed as uncompensated overtime.





� In his decision, Judge Farcy spent considerable effort to try to attribute this overtime work to Dr. Heckman’s “other” interests, for which there is not a single grain of evidence.  Significantly, no mention of these “other” interests were ever made in the voluminous correspondence from Bisson and Stouder concerning the alleged shortcomings in Dr. Heckman’s work.  Furthermore, dated manuscript submission cards signed by Stouder show that the last manuscript on his own research was submitted on December 11, 1998, after which no other work beyond that outlined in the letter of September 23, 1998, and subsequent instructions from Bisson was undertaken.  See MSPB Appeal File.  Judge Farcy’s errors about this are due in part to his confusion of the second assignment with a later assignment outlined by Bisson on February 25, 1999.  See Appendix, Statement of Appellant, p. 64, 71-72.





� A pretext was inexplicably accepted by the ALJ that this was done to keep the process of review from degenerating “into an issue of personal conflict,” although several months after Dr. Heckman was terminated, Bisson still resisted admitting his authorship until the ALJ issued an order to compel discovery.  See MSPB Documents, Vol. 6, Tab. 19.





� In ID, pp. 81 and 82, the ALJ substantially distorts the events that transpired, disguising the facts that Bisson’s actions were clearly reprisal for Dr. Heckman’s grievance, which visibly annoyed him.  Although not within the jurisdiction of the MSPB, this predisposition to retaliate should not have been ignored.  Omitted is the fact that the grievance contained a complaint that the first unsatisfactory rating had been issued without any warning and that a performance improvement plan should have been initiated before such a rating was given.  The cancellation of an approved leave is considered a personnel action, which is prohibited when done in retaliation.  The leave had actually been cancelled verbally, and the cancellation was retracted when Dr. Heckman asked for a cancellation in writing.  The threat of termination in retaliation for taking the leave is an additional example of retaliation, which was eventually carried out.  By the time the agency reacted to the grievance, it was too late to complete a performance improvement program before the end of the probationary year.  A minimum of 60 days is required for such a program, and the agency already intended to terminate Dr. Heckman before he completed his probationary year.





� In the appeal to the MSPB, Dr. Heckman made the claim that the probationary year had been completed because he had already completed the 80 hours work for the pay period.  That meant that all of the time he spent at his working place, he was on unpaid overtime.  He could have stayed away from the meeting and remained away from the laboratory until Monday, May 24, 1999, at which time the probationary year would have been complete.  The ALJ, however, ruled that he had not been officially placed on the Maxiflex system by Stouder, meaning that he could not log the time he was working outside of normal working hours.  However, the clerical section of the laboratory had been recording his time under the Maxiflex system on their own for a year because everyone else who worked in the laboratory was on the system.  The ALJ ignored the implications of the ruling, which affirmed that Dr. Heckman had been treated differently than all other scientists at the laboratory, thereby establishing his claim under the Uniformed Services Employment and Reemployment Rights Act and reinforcing the claim under the Whistleblowers’ Protection Act.





� Although the ALJ cites the allegation on p. 84 of ID that progress on all four assignments was unsatisfactory, his discussion encompasses only one, the final version of the report on “rapid bioassessment,” which received unanimous praise from all three reviewers, none of whom took exception to mentioning Robert McNamara, a recognized leader in implementing such “quantitative” management systems and rightfully included in the discussion.  This report was ruled to be a protected disclosure because it indicates that the project Bisson was coordinating with his friend, Prof. Hawkins, was wasting $208,000 in 1998 and 1999.  This is an additional affirmation that Dr. Heckman was dismissed because Bisson did not like his protected disclosure.





� Between the time the first appeal had been filed and the close of the hearings, the appeal had been dismissed twice without prejudice and refiled.





� Hostile testimony by Bisson and Stouder and a critical report by Prof. Hawkins (ID, p. 65) were not properly evaluated under the Rules of Evidence because Bisson and Hawkins stood to lose more than $30,000 and $100,000 in grants, respectively, if Dr. Heckman’s reports had been published as planned.  A similar error was made in evaluating the motivation of Bisson and Stouder to retaliate.  See ID, p. 123.





� The petition was prepared pro bono by counsel employed by the organization, Public Employees for Environmental Responsibility (PEER).  See Appendix, p. 125.





� In this footnote, the ALJ seems to accept and condone an illegal pre-selection of candidates for Federal civil service positions.  It is precisely through this type of biased selection that the number of veterans in the Federal civil service has been reduced from 1.5 million in the mid-1970s to about 470,000 by 1998.  See Report of the Office of Personnel Management on Veterans’ Employment for the fiscal year 1998.  See Appendix, pp. 286-291.


� Dr. Heckman provided evidence that the work could not be completed during normal working hours within the time limits set but had been accomplished during a prodigious number of overtime hours, for which he was refused compensation.  See Appendix, Statement of Appellant, pp. 228-231.





� The ALJ obviously lacked competence to comprehend the reason that a phase contrast microscope is necessary, although it was explained at the hearing why it is indispensable for this work.  Most of these organisms have the same transparency as water and can only be observed without phase contrast after a time-consuming staining process.





� The opinion of the ALJ that “tissue samples” should have been taken (See ID, p. 120) must be disregarded because most microscopic invertebrates do not live in the tissues but rather attach externally and drop off when disturbed.  If preserved, the structures of the immature stages would not have been developed enough to permit identification.


� To help him explain the rating, he wrote an unjustified criticism of an early draft of Appellant’s report, which he alleged had been written by an anonymous third person.  He was willing to participate in the defamation campaign against Appellant when he saw that Appellant’s reports were starting to uncover some glaring inadequacies in research he was performing or supervising.  Bisson and Stouder could also have been motivated by professional jealousy because Dr. Heckman had succeeded in having more of his manuscripts published than the combined total of Bisson and Stouder and, in less than six months of employment with the Forest Service, had submitted more manuscripts for publication, seven, than Stouder had co-authored in her entire life.  However, this jealousy would have taken a back seat to the fear that the inadequacies of their own work would soon come to light if Dr. Heckman’s reports with the protected disclosures had been published.





� His disapproval of his wayward employees was manifested by the mildest possible punishment, fully satisfactory performance ratings, and a grant.  See testimony of Station Director Mills; Appendix, Statement of Appellant, p. 215.





� It was never investigated and dismissed by the Department of Agriculture in December, 1999, on the grounds that Dr Heckman had filed an appeal with the MSPB, although the MSPB has no jurisdiction over agency grievances or reprisal for filing them.


� The only examples of alleged unsatisfactory performance specifically provided by the ALJ and not directly related to protected disclosures are 1) that no provisions had been made for studying salmon carcasses in Alaska, 2) that no written copy of the data on the examination of salmon carcasses had been provided to Peter Bisson, and 3) that Dr. Heckman had not made sufficient progress on his assignments.  In addition to the fact that the first and second of these relate to a project that was not supposed to begin until at least six months after Dr. Heckman was terminated, these examples have no basis in fact for the following reasons: 1) Mark Wipfli, assigned by the Forest Service to Juneau, Alaska, had testified that Dr. Heckman has established a project of cooperation, under which salmon carcasses from Alaska would have been collected; 2) the protocol was the subject of considerable controversy due to the denial of microscopes and working space in the laboratory (ID, pp. 53-55, 59, 79), so no written protocol was ever demanded, the lack of such a protocol was never used as an example of unsatisfactory performance by any employee of the Forest Service prior to the MSPB hearing in January, 2000; photographs of the carcasses were shown to Bisson; and a written protocol existed on Dr. Heckman’s computer diskette and could have been printed out in a minute or two any time anyone asked to see it; 3) progress on the “assignments,” as discussed below, was not in any way unsatisfactory considering that two of them had been completed by May 5, 1998, and both received excellent reviews from outside reviewers, the third had been funded and was in progress.  Further modifications of the procedures could not be made until a thinning regime had been decided by the Office of the Colville Forest, which was not scheduled to begin discussing the possibilities until about four months after Dr. Heckman was terminated and would not make any decisions for more than a year.  The fish carcass study was not scheduled to begin until six months after Dr. Heckman had been terminated, but at the time of his dismissal, Dr. Heckman had already submitted the funding proposal in collaboration with Rob Plotnikoff of the Washington State Department of Ecology and collection of the carcasses in Alaska would have been facilitated by the agreement of cooperation with Mark Wipfli at Juneau.  See MSPB appeal file, recorded testimony of Mark Wipfli.





� The ALJ issued several mutually contradictory opinions in his initial decision on which assignment this report actually was.  See ID, pp. 58, 65, Footnote 63, 102, 111, 124.





� The emphasis on dead fish in a project that had not even begun will have the desired chilling effect on other potential whistleblowers.  Although without significance as evidence in this appeal, the fact that a dead fish is customarily placed on the corpse of a person who has revealed secrets of organized crime and been murdered for it sends the desired symbolic message of how whistleblowers are to be regarded.


� For example, the instructions place great emphasis on “teamwork” and stress that various people should be contacted to coordinate their input.  Howevear, where Appellent did contact many colleagues and incorporate their suggestions into proposals, Bisson alleged that “a GS-14 scientist should not require four drafts and numerous telephone calls and memoranda to produce a study plan that still required revision …”  See ID, p. 77.  At the same time, Bisson was repeatedly falsely criticizing Dr. Heckman for not telephoning people who he had placed on the lists in his memos, and Ann Camp at Wenatchee provided a statement that she was repeatedly contacted by Bisson and Roger Fight, trying to get her to say that Dr. Heckman had failed to contact her often enough about his plans for Colville, even though Dr. Heckman had been in contact with her more than anyone else involved in the project, and it was too early to make firm plans because it would take the Colville office more than two years to make any plans for thinning the trees.  She testified further that nobody else had ever demanded this kind of information from her about another employee.





� The Galileo case is usually taken as an example of suppression of science when findings based on the best available evidence are not welcome.  In American law, the First Amendment of the Constitution has been taken as a guarantee of scientific freedom.





� The finding of the ALJ that Dr. Heckman should have been more willing to change his report on demand suggests that a supervisor who believes that the world is flat should be free to terminate any scientist for failing to support his opinion in a scientific report.





�   That his final report was praised by three different scientists, including one employee of the Forest Service, strongly suggests that criticism of it by Mills and Bisson, who both denied being competent to testify on its subject matter, was motivated by a desire to escape criticism for wasting the research funds at their disposal, which the publication of the report would surely have evoked.





� The ALJ never observed Dr. Heckman perform his duties while employed.  Nevertheless, he acted as counsel for the Respondent, inventing reasons for Appellant’s dismissal that the Respondents never alleged.  See Appendix, Statement of Appellant, pp. 251-252.  Although not trained as a scientist and without knowledge of what a scientist’s normal duties are, the ALJ made a set of analysis without any expert help in order to create examples to justify his decision.  See Appendix, Statement of Appellant, pp. 232-236.





� Appellant had a choice of accepting the offer of a $20,000 “grant” for which no specific work was expected in return and withdrawing from the selection, or reporting the illegal offer.  He does not believe that falsifying his report of gross waste at the behest of his supervisor would have changed the decision to terminate him because Station Director Mills had already decided not to honor the settlement agreement he had been forced by the Office of Special Counsel to offer Appellant.  However, the ALJ perceived the facts otherwise, implying that if Appellant had made some changes in the report to “tone down” or eliminate the protected disclosures, he might have been retained.





� The general deficiency of research at the Pacific Northwest Research Station has repeatedly been held by the courts to be beyond the tolerance of the law.  See Oregon Natural Resources Council Action v. United States Forest Service and Bureau of Land Management, 59 F. Supp. 2d 1085 (1999); Portland Audubon Society v. Lujon, 795 F. Supp. 1489 (D. Or. 1992), aff’d sub nom.; Portland Audubon Society v. Babbit, 998 F. 2d 705 (9th Cir. 1993); Seattle Audubon Society v. Evans, 771 F. Supp., 1081, 1089-1096 (W. D. Wash. 1991), aff’d 952 F. 2d 297 (9th Cir. 1991).  The ALJ took no cognizance of the fact that because my reports correctly anticipated the judgement of the court three months before the most recent of these decisions, I was fired, and they were suppressed for not supporting the spurious arguments of the losing side.  
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